























68 Duquesne Criminal Law Journal Vol. 1

The Sentencing Commission had previously reported that the crack-to-powder disparity
produces disproportionately harsh sanctions, creating sentences for offenses that are excessive when
viewed against the purpose of § 3553(a).''® Therefore, a sentencing court has not abused its discretion,
even in a typical case, if it concludes that the consequence of the crack-to-powder discrepancy is a
sentence "greater than necessary" to accomplish the intentions of § 3553(a).""”

The Supreme Court concluded that the sentencing court's decision was proper.''® The
sentencing court correctly calculated and considered the advisory Guidelines range, addressed §
3553(a), and did not establish its own ratio after rejecting the 100:1 ratio; instead the court crafted a
sentence not “greater than necessary” while still meeting statutory sentencing goals.'" The decision in
Kimbrough examined whether the district judge had abused his discretion when he found that statutory
factors endorsed a reduced sentence, and if these factors justified a substantial deviation from the
Guidelines' advisory range.'”® The Supreme Court answered in the negative, stating that the district
court properly examined and weighed the particular circumstances of the case, simultaneously giving
weight to the Sentencing Commission's position that the crack-to-powder disparity was inconsistent
with § 3553(a) in their creation of the 180 month sentence.'*’

The ruling in Booker stood for the proposition that while there are mandatory Guidelines
created by the SRA, a sentencing court need only consider these Guidelines, not implement them to the
letter.'” The sentencing court needs only to tailor the sentence to the oft-mentioned concerns of §
3553(a).'"” In Kimbrough, the government argued that an exception to the freedom of a sentencing
court in applying § 3553(a) during sentencing was created in light of the Guidelines' express adoption
of the 100:1 crack-to-powder ratio.'** The Supreme Court ultimately disagreed, due to the fact that the
sentencing judge considered the Guidelines range, compared it with the concerns of § 3553(a), and
crafted a sentence to meet sentencing goals but not be greater than necessary to accomplish them.'*

In cases dealing with crack cocaine Sentencing Guidelines, a sentencing judge must walk a fine
line in order to avoid having a sentence reversed as an abuse of discretion. In line with the goals of the
SRA and the Anti-Drug Act, the judge must first examine the sentencing Guidelines concurrently with a
defendant's offense level to calculate a sentence.'”® Due to the decisions of Booker and Kimbrough,
sentencing does not end there. The sentencing judge must then apply the goals espoused by § 3553(a)
in order to craft a sentence sufficient to punish the crime but not out of proportion with the severity of
the crime itself.'*’

In the instant case, the Supreme Court held that the district court did not abuse its discretion
when it recalculated Spears' sentence using a 20:1 ratio based on a categorical disagreement with the
Guidelines' 100:1 ratio, resulting in a lesser sentence.'”® The dissent stated that by allowing the
sentencing court to create its own 20:1 ratio, the majority's opinion would complicate, rather than
simplify, crack cocaine sentencing jurisprudence.'” The minority additionally argued that summary
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judgment was unnecessary, as the issue presented, whether a district court may absolutely reject the
Guidelines' ratio between powder cocaine and crack cocaine quantities during sentencing, is a distinct
issue from precedent.'*’

On the contrary, the decision of the instant case is directly in line with Booker and Kimbrough.
Those precedents stated that the sentencing judge must examine the Guidelines, compare the suggested
sentence to the goals of § 3553(a), and determine if the sentence is sufficient, but not greater than
necessary, to meet those goals."”' What those cases did not state is what sentence should be applied if a
court cannot create its own ratio for a particular case. The dissent in Spears indicates, through citation
to the Russell and Gunter decisions, that decisions should be determined on an individualized, case by
case basis.'””> The creation of a ratio for a court serves the purpose of establishing precedent to more
efficiently sentence similar cases in the future. How is the creation of a ratio for one specific court
more likely to complicate crack cocaine sentencing jurisprudence than each case being decided on a
case by case ratio in all the myriad courts, with no criteria and no precedent?

Finally, § 3553(a)(2) stated a need to provide just punishment, provide deterrence to criminal
conduct, and “protect the public from future crimes of the defendant.”'”> When arrested, Spears was
selling drugs from a single hotel room; hardly a criminal mastermind that needs to be isolated from the
public for the maximum amount of time possible."** The district court sentenced him to 240 months, or
twenty years, imprisonment, as opposed to the potential twenty-seven years minimum imprisonment
under the Guidelines.'” This sentence is still a quarter of an average man's lifetime, during which time
Spears will likely lose the suppliers of the drug needed to repeat his crime in the future.

As Chief Justice Roberts stated in his dissenting opinion in Spears, the district courts and courts
of appeals have considered several new cases over a short amount of time, and those courts should be
allowed to engage those cases prior to the addition of new precedent.'*® The Chief Justice summarized
by stating that “a plant cannot grow if you constantly yank it out of the ground to see if the roots are
healthy.””””  But this metaphor is exactly what the majority avoided. By granting summary judgment,
the Supreme Court does not set forth more exceptions for the lower courts to consider. Instead, Spears
merely follows in line with Booker and Kimbrough. A sentencing judge must still craft a sentence in
light of the the Guidelines and § 3553(a); the only addition from Spears is the clarification of the
freedom of a sentencing judge to create a sentencing ratio based on a categorical disagreement with the
Guidelines.
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